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Alternative Policy Approach, 45 Am. Bus. L.J. 107 (2008) (comprehensive sur-
vey of present law and suggestions for change).

8. “Blue pencil” reduction of objectionable covenant. The intermediate appel-
late court in Valley Medical held that the covenant not to compete could be 
enforced after its scope had been reduced. The Arizona Supreme Court 
strongly disagreed with this approach, disapproving its earlier decision that 
seemed to permit such modification of a covenant. At the same time, the Ari-
zona Supreme Court endorsed a mechanical approach to possible reduction 
of a covenant which allows severance or reduction only if the objectionable 
term can literally be “lined out” and the remainder enforced. For example, in 
a covenant that prohibited a former employee from working for competitors in 
“Stephens or Comanche County,” the court could “blue pencil” or line out one 
of the two counties to make the geographical scope reasonable.

The Reporter’s Note to Restatement (Second) §184 makes it clear that the 
section rejects the mechanical approach and endorses a more flexible method 
which allows reduction of the effect or scope of a clause to make it reasonable. 
Comment b to §184 indicates, however, that the court’s discretion to reduce 
a covenant should be exercised only when there is no evidence of overreach-
ing or bad faith by the promisee. This qualified approach to granting partial 
enforcement allows the courts to guard against the possibility recognized by the 
Valley Medical court that employers may intentionally write overbroad covenants 
not to compete in anticipation that few employees will have the inclination or 
ability to challenge them. Notably, however, some courts refuse to use either 
the traditional or more modern approach to severance to save a covenant not 
to compete that is flawed. See Quality Liquid Feeds, Inc. v. Plunkett, 199 S.W.3d 
700, 705 (Ark. Ct. App. 2004) (covenant must be valid as written; court will not 
make new contract for parties); Ceramic & Metal Coatings Corp. v. Hizer, 529 
S.E.2d 160 (Ga. Ct. App. 2000) (completely rejecting the “blue pencil theory 
of severability” with regard to employment contracts even if contract has sever-
ability clause); See generally Kenneth R. Swift, Void Agreements, Knocked-Out 
Terms, and Blue Pencils: Judicial and Legislative Handling of Unreasonable 
Terms in Noncompete Agreements, 24 Hofstra Lab. & Emp. L.J. 223 (2007).

In re Baby
Supreme Court of Tennessee
447 S.W.3d 807 (2014)

Opinion by Gary R. Wade

I. Facts and Procedural History

In early 2010, L.G. (the “Intended Father”) and A.T. (the “Intended 
Mother”) (collectively, the Intended Parents”),3 both of whom are citizens of 

3. The definition of the term “intended parent” in the area of surrogacy law is “an individual, mar-
ried or unmarried, who manifests the intent . . . to be legally bound as the parent of a child resulting from 
assisted or collaborative reproduction.” In re F.T.R., 2013 WI 66, 349 Wis. 2d 84, 833 N.W.2d 634, 643 
(Wis. 2013) (quoting American Bar Association Model Act Governing Assisted Reproductive Technology 
§102(19) (2008) (alteration in original)).
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Italy, engaged the services of a surrogacy agency in the United States after 
discovering that they were biologically incapable of having a child together. At 
that time, the Intended Parents had been in a relationship for some time but 
had not married because they were waiting for the Catholic Church to approve 
the annulment of the Intended Mother’s previous marriage. The surrogacy 
agency arranged for the Intended Parents to contact J.J.E. (the “Surrogate”) 
and her husband, J.M.M., both Tennessee residents.

The parties decided to go through with a surrogacy arrangement and 
negotiated the terms. Each couple was represented by legal counsel during 
the negotiations. In July of 2010, the Intended Parents, the Surrogate, and the 
Surrogate’s husband entered into a contract that provided for the Surrogate 
to be artificially inseminated by the sperm of the Intended Father, and, in the 
event of a successful pregnancy, to relinquish the child to the custody of the 
Intended Parents at the time of birth. The contract included the following 
terms:

1. . . . [T]he Intended Parents[] are . . . over the age of twenty-one [and are] in 
a committed, loving, and stable relationship with one another. They desire to enter 
into this Agreement in order to have one or more children that are biologically re-
lated to one of them, and to take these children into their home and raise them as 
their parents.

2. The Surrogate . . . is an adult who . . . desires to enter into this Agreement in 
order to assist the Intended Parents to become parents.

. . . 
4. All parties to this Agreement . . . have full capacity to contract for them-

selves.
5. The purpose of this Agreement is to enable [the Intended Parents] to have 

a child together.
6. Neither the Surrogate nor the Surrogate’s husband desires to have a parental 

relationship with any child or children born pursuant to this Agreement. Despite 
the fact that the Surrogate’s eggs will be used to help create any child or children 
born pursuant to the Agreement, both she and her husband believe that any child or 
children she delivers as a result of this Agreement is morally, biologically, ethically, 
and contractually the child or children of the Intended Parents. In addition, [the] 
Surrogate states that she does not believe any action she takes pursuant to this Agree-
ment makes her a “mother” or “parent” to the child or children she delivers. Such 
actions include, but are not limited to, producing eggs (genetic material), gestation, 
nourishing the child or children during pregnancy, making personal choices during 
the pregnancy that place the best interests of the child or children above her own, 
and giving birth to the child or children. . . . 

7. This Agreement in no way constitutes payment for a child, placement of a child, relin-
quishment of parental rights, or consent to adoption.

. . . 
11. All parties acknowledge that legal issues surrounding surrogacy are an un-

settled area of law in the state of Tennessee. All parties acknowledge that statutes 
regarding domestic relations and court opinions in the area of domestic relations 
create certain presumptions and assumptions that are not appropriate in this matter, 
including but not limited to:

a. The woman who gives birth to the child is the child’s “mother.”
b. The woman who gives birth to a child is obligated to rear and support the 

child, along with her husband, if she is married.
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c. The right to parent and raise a child lies with the woman who gave birth to 
the child and her husband, if she is married.

The parties acknowledge that these and other presumptions of the law arise 
from cases or statutes that do not relate to pregnancies that result from surrogacy ar-
rangements. The parties . . . desire that any disputes that arise from or in connection 
with this Agreement, or that arise from any aspect of their relationship be resolved 
by application of the terms of this Agreement and the intentions of the parties as 
expressed in this document.

. . . 
18. Avoidance of Parent-Child Bond by Surrogate and by Surrogate’s Hus-

band — The Surrogate and her husband understand and affirm that, in the best 
interests of any child born pursuant to the terms of this Agreement, neither will at-
tempt to form any parent-child bond with any such child.

19. Legal Recognition of Intended Parents’ Parent-Child Relationship — The 
Surrogate and Surrogate’s husband agree that . . . they will cooperate with any and 
all legal efforts on the part of the Intended Parents to secure legal recognition of 
the Intended Parents’ parent-child relationships with the child or children the Sur-
rogate will deliver pursuant to this Agreement. . . . 

. . . 
[The Intended Parents] acknowledge that they are both obligated by this Agree-

ment to take all necessary steps to finalize the legal recognition of the parent-child 
relationship between them and the child or children. . . . 

22. Custody — The Intended Parents shall take physical custody of the child or 
children immediately upon birth. [The Surrogate] shall execute a Power of Attorney 
if necessary, immediately upon the birth of the child, granting the Intended Parents 
all rights to make all parental decisions relating to the child, including all medical 
decisions, and the right to take the child or children from the birthing facility after 
birth and care for the child or children pending any court proceedings that may be 
necessary to secure legal recognition of the parental relationship of the Intended 
Parents to the child or children born pursuant to this Agreement. [The Surrogate] 
acknowledges that the best interest of the child or children is served by the execution 
of the Power of Attorney called for in this paragraph and by the Intended Parents 
taking immediate custody of the child or children.

. . . 
49. . . . If any provision of this Agreement is deemed to be invalid or unenforceable by a 

[c]ourt of competent jurisdiction, such provision shall be severable from the remainder of this 
Agreement. Any invalid or unenforceable provision of this Agreement shall not cause the re-
mainder to be invalid or unenforceable. Any invalid or unenforceable provision of this 
Agreement deemed invalid or unenforceable due to its scope or breadth shall be 
deemed valid to the extent of the scope or breadth permitted by law.

(Emphasis added.)
The contract required the Intended Parents to pay the Surrogate for her 

pain and suffering, a portion of her legal fees, all medical expenses associ-
ated with the pregnancy not covered by insurance, and various other expenses, 
such as lost wages, transportation costs, housing costs, and maternity clothes. 
The contract further provided that such payments should “not be construed 
as a fee for surrendering parental rights to a child pursuant to the provisions 
of any statute in the State of Tennessee, or otherwise.” The contract described 
the payments by the Intended Parents as “consideration . . . to support the 
Surrogate during the course of her pregnancy, and to reimburse her for any 
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expenses or injuries the Surrogate incurs in the course of complying with 
the terms of this Agreement.” The contract also authorized genetic testing to 
ensure that the Intended Father was in fact the biological father and provided 
that the Intended Parents would be entitled to recover for breach of contract 
in the event that anyone else was the biological father.

As a result of the artificial insemination, the Surrogate became pregnant 
in April of 2011. Over the course of the pregnancy, the Intended Parents paid 
the Surrogate approximately $42,000 to cover her medical and legal fees, and 
some $31,000 for pain, suffering, and other expenses related to the pregnancy 
and birth.

On November 7, 2011, two months prior to the birth of the child, the 
Intended Parents, the Surrogate, and the Surrogate’s husband jointly filed a 
“Petition to Declare Parentage, to Ratify Surrogacy Agreement, and to Direct 
Issuance of Birth Certificate” in the Juvenile Court for Davidson County. In 
the petition, the Surrogate and her husband “affirrn[ed] that neither of them 
[was] an Intended Parent of the [c]hild,” and that they had “explicitly waived 
any parental rights they might theoretically have to the [c]hild in the par-
ties’ Agreement.” The petition was signed by the attorney representing the 
Intended Parents. Both the Surrogate and her husband signed as “Pro se Co-
Petitioners.” By affidavit, the Surrogate attested to the following:

4. I voluntarily entered into the Surrogacy Agreement with [the Intended Par-
ents], and the statements contained in that Agreement are true and correct.

5. An important part of my agreement with the [Intended Parents] is that I do 
not intend or desire to be a parent to the child who is the subject of the Agreement.

6. My sole purpose in undergoing the [artificial insemination] procedure was 
to facilitate the formation of the [Intended Parents’] family.

. . . 
10. I am asking the [c]ourt to recognize [the Intended Parents] as the only legal 

parents of the child.
. . . 
12. I believe it is in the child’s best interest for [the Intended Parents] to be declared the 

legal parents of the child and for the [c]ourt to ratify the Surrogacy Agreement so that 
the [Intended Parents] can raise the child whom they have brought into the world.

(Emphasis added.)
On December 21, 2011, seventeen days prior to the birth of the child, 

a juvenile court magistrate (the “Magistrate”) issued an order approved by 
all parties (the “Consent Order”), which “forever terminated” the “rights and 
responsibilities that the [Surrogate and her husband] might theoretically 
claim with regard to the [c]hild, if any,” and further declared the child to be 
“the lawful child of” the Intended Father, and that the Intended Parents be 
entitled to “full legal and physical custody of the [c]hild immediately upon 
birth.” The Consent Order included the following findings of fact:

3. [The Intended Father] is . . . the genetic and biological father of the [c]hild.
. . . 
7. Pursuant to the Agreement and the parties’ intent evidenced in the Agree-

ment, the [Intended Parents] should have the sole right to physical and legal custody 
of the [c]hild immediately upon birth.
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. . . 
9. The anticipated birth of the [c]hild is a surrogate birth pursuant to [Tennes-

see Code Annotated section] 36-[1-]102(48)(A)(ii).
. . . 
11. [The Intended Father] is the legal father of the [c]hild with all associated 

rights and responsibilities for the [c]hild immediately upon birth . . . . 
12. The Surrogate is not the intended parent of the [c]hild despite the fact that 

she is the genetic and biological mother of the child.
13. The Surrogate is not a legal parent of the [c]hild and has no rights or re-

sponsibilities associated with the [c]hild immediately upon birth.
. . . 
17. All rights and responsibilities surrounding the impending birth of the 

[c]hild have been properly addressed through these proceedings, and all necessary 
documents for the determination of parentage have been filed with the [c]ourt.

18. Entry of this Order is in the best interest of the [c]hild.

On January 7, 2012, the Surrogate gave birth to a girl, J.M.G. (the “Child”). 
The Intended Parents were present for the birth. Afterward, however, the In-
tended Mother returned to Italy to care for her own mother and the mother 
of the Intended Father, both of whom were ill. Following the advice of medical 
personnel, the Intended Father and the Surrogate agreed that the Surrogate 
should breastfeed the Child for a short period of time in the interest of en-
suring the best possible nutrition for the Child. For several days following the 
birth, the Surrogate kept and nursed the Child, and the Intended Father as-
sisted daily in the care of the Child.

Less than a week after the birth, the Surrogate obtained new counsel and 
filed a “Motion to Alter or Amend” the Consent Order pursuant to Tennessee 
Rule of Civil Procedure 59.04 and sought an “Emergency . . . Ex Parte Restrain-
ing Order and Injunction,” claiming that because the Intended Parents had 
not yet married, “the birth of [the] Child did not meet the requirements of a 
‘surrogate birth’ under Tennessee law.” She asked the Magistrate to vacate the 
Consent Order, grant the Surrogate temporary custody, and enter an injunc-
tion prohibiting the Intended Parents from removing the Child from the juris-
diction. On the same day the motions were filed, the Magistrate conducted a 
hearing, denied injunctive relief, and reserved ruling on the motion to alter or 
amend. The Magistrate further ordered the Surrogate to relinquish physical 
custody of the Child to the Intended Father.4

On January 27, 2012, some three weeks after the birth, the Surrogate filed 
a third motion, seeking to set aside the Consent Order pursuant to Tennessee 
Rule of Civil Procedure 60.02. She again asked the Magistrate to grant her 
relief on the basis that the unmarried status of the Intended Parents precluded 
enforcement of the contract. Meanwhile, on the same date, the Intended Par-
ents were married in Williamson County. Following a hearing, the Magistrate 
denied the Surrogate’s Rule 59.04 and Rule 60.02 motions. The Surrogate 
appealed to the juvenile court, which affirmed the Magistrate’s rulings. See 
Tenn. Code Ann. §37-1-107(e) (2014) (providing for a hearing in the juvenile 
court on matters decided by a magistrate).

4. Although the record is not clear as to the date that the Intended Father received physical custody 
of the Child, the record indicates that the Child now resides with the Intended Parents in Italy.
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II. Standards of Review and Principles of Statutory Interpretation

. . . 

III. Analysis

. . . 

a. surrogacy

Surrogacy is generally defined as “[t]he process of carrying and deliver-
ing a child for another person.” Black’s Law Dictionary 1582 (9th ed. 2009). 
Surrogacy agreements are divided into two broad categories: (1) traditional 
surrogacy, “in which a woman provides her own egg, which is fertilized by arti-
ficial insemination, and carries the fetus and gives birth to a child for another 
person”; and (2) gestational surrogacy, “in which one woman (the genetic 
mother) provides the egg, which is fertilized, and another woman (the sur-
rogate mother) carries the fetus and gives birth to the child.” Id.; see also In re 
C.K.G., 173 S.W.3d at 720 (defining traditional and gestational surrogacy); In 
re F.T.R., 833 N.W.2d at 643 (identifying traditional and gestational as the “two 
broad categories of surrogacies”); 7 Samuel Williston, Treatise on the Law of 
Contracts §16:22 (Richard A. Lorded., 4th ed. 1992 & Supp. 2013) [hereinafter 
Williston].5 The key distinction is that a traditional surrogate is the biological 
mother of the child, whereas a gestational surrogate has no genetic relation to 
the child. In re C.K.G., 173 S.W.3d at 720. Similarly, while in a traditional sur-
rogacy the intended mother has no genetic relation to the child, the intended 
mother in a gestational surrogacy may be the biological mother. Id. (“A tra-
ditional surrogate mother . . . has a genetic connection to the child whom she 
nonetheless bears on behalf of others.”); Blackburn, 39 U. Mem. L. Rev. at 352 
(“In traditional surrogacy, the intended mother has no genetic connection 
with the child. . . . In gestational surrogacy, the child is genetically related to 
both the intended father and the intended mother.”).

5. While courts have remained fairly consistent in their definition of traditional surrogacy, a num-
ber of different types of gestational surrogacy have been identified. As observed by one commentator.

Births resulting from the use of a surrogate parent include primarily one of the following arrange-
ments: a traditional surrogacy arrangement wherein a surrogate mother is injected with the sperm 
of the husband or partner of a woman who is unable to become pregnant; a gestational surrogacy 
arrangement wherein a woman’s eggs can be retrieved and inseminated with her partner’s sperm 
and transferred to the uterus of another woman for gestation and birth; a gestational surrogacy 
with egg donation wherein a woman can be the gestational and birth mother as a result of a surro-
gate donor’s egg being fertilized by the sperm of her husband or fertilized by a sperm donor; and 
a gestational egg and sperm donor surrogacy arrangement wherein a surrogate mother carries an 
embryo made of a donor egg that has been fertilized by another donor sperm. Further, developing 
technology includes the possibility of additional methods of reproduction such as the use of do-
nor eggs altered to include the woman’s genetic material.

Ardis L. Campbell, Annotation, Determination of Status as Legal or Natural Parents in Contested Sur-
rogacy Births, 77 A. L.R.5th 567, §2[a] (2000); see also Christen Blackburn, Note, Family Law — Who Is 
a Mother? Determining Legal Maternity in Surrogacy Arrangements in Tennessee, 39 U. Mem. L. Rev. 
349, 352 (2009) [hereinafter Blackburn, 39 U. Mem. L. Rev.] (dividing surrogacy agreements into the 
categories of “traditional surrogacy, gestational surrogacy, and donor surrogacy”).
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Surrogacy agreements—particularly traditional surrogacies—have pre-
sented numerous legal obstacles, which states have dealt with in different ways. 
In several states, courts have been required “to muddle through the surro-
gacy thicket” without legislative guidance, 7 Williston §16:22, resulting in a 
significant divergence of opinion as to the propriety of traditional surrogacy 
contracts, compare In re Baby M, 109 N.J. 396, 537 A.2d 1227, 1240 (N.J. 1988) 
(concluding that traditional surrogacy contracts conflict with public policy as 
demonstrated by several state statutes related to adoption, custody, and termi-
nation of parental rights), with Surrogate Parenting Assocs., Inc. v. Commonwealth 
ex rel. Armstrong, 704 S.W.2d 209, 211 (Ky. 1986) (concluding that a surrogate 
parenting arrangement did not violate a statute that prohibited “the buying 
and selling of children”), superseded by statute, Ky. Rev. Stat. Ann. §199.590(4), 
and In re F.T.R., 833 N.W.2d at 638 (concluding that, aside from provisions con-
cerning the termination of parental rights, traditional surrogacy contracts are 
enforceable unless enforcement is contrary to the best interests of the child); 
see also J.F. v. D.B., 116 Ohio St. 3d 363, 2007 Ohio 6750, 879 N.E.2d 740, 741-42 
(Ohio 2007) (“[N]o public policy is violated when a gestational-surrogacy con-
tract is entered into, even when one of the provisions requires the gestational 
surrogate not to assert parental rights regarding children she bears that are of 
another woman’s artificially inseminated egg.”).

In approximately one-third of the states, legislatures have enacted stat-
utes addressing surrogacy, the majority of which fall into one of three cate-
gories. First, some states have legislatively prohibited all surrogacy contracts, 
declaring their terms unenforceable and, in some instances, imposing crim-
inal penalties for those who attempt to enter into or assist in creating such 
a contract. See, e.g., D.C. Code §§16-401(4)(A)-(B), -402(a) (prohibiting all 
“[s]urrogate parenting contracts” as defined by statute); Mich. Comp. Laws 
Ann. §§722.851-.863 (declaring surrogate parentage contracts, as defined by 
statute, to be “void and unenforceable” and imposing criminal penalties for 
participation in a “surrogate parentage contract for compensation” or a sur-
rogacy contract involving a surrogate who is an unemancipated minor or who 
has “a mental illness or developmental disability”). A second category of states 
prohibit only certain types of surrogacy contracts—typically those involving 
a traditional surrogacy. See, e.g., Ky. Rev. Stat. Ann. §199.590(4) (prohibiting 
traditional surrogacy contracts, as defined by statute, without addressing ges-
tational surrogacies); N.D. Cent. Code §§14-18-05, -08 (declaring traditional 
surrogacy agreements void but allowing gestational surrogacies by providing 
that “[a] child born to a gestational carrier is a child of the intended parents 
for all purposes and is not a child of the gestational carrier and the gestational 
carrier’s husband, if any”). Finally, states in the third category authorize both 
traditional and gestational surrogacy contracts, subject to regulation and spec-
ified limitations. See, e.g., N.H. Rev. Stat. Ann. §§168-B:1 to -B:32 (generally 
permitting traditional and gestational surrogacy agreements subject to certain 
conditions, including a traditional surrogate’s right to revoke the agreement 
within seventy-two hours of birth); Va. Code Ann. §§20-156 to 20-165 (gen-
erally permitting surrogacy contracts, as defined by statute, and providing a 
multi-step process for judicial pre-approval of such contracts); Wash. Rev. Code 
Ann. §§26.26.210-.260 (generally permitting traditional and gestational surro-
gacy agreements but prohibiting compensation beyond reasonable expenses 
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and agreements involving a surrogate who is “an unemancipated minor female 
or a female diagnosed as having an intellectual disability, a mental illness, or 
developmental disability”).6

Tennessee has a unique surrogacy statute that does not fit into any of the 
three categories described above. Housed in the “Definitions” section of the 
statutory chapter titled “Adoption,” Tennessee’s surrogacy statute provides, in 
its entirety, as follows:

(48)(A) “Surrogate birth” means:
(i) The union of the wife’s egg and the husband’s sperm, which are then 

placed in another woman, who carries the fetus to term and who, pursuant to a 
contract, then relinquishes all parental rights to the child to the biological par-
ents pursuant to the terms of the contract; or

(ii) The insemination of a woman by the sperm of a man under a contract 
by which the parties state their intent that the woman who carries the fetus shall 
relinquish the child to the biological father and the biological father’s wife to 
parent;

(B) No surrender pursuant to this part is necessary to terminate any paren-
tal rights of the woman who carried the child to term under the circumstances 
described in this subdivision (48) and no adoption of the child by the biological 
parent(s) is necessary;

(C) Nothing in this subdivision (48) shall be construed to expressly authorize 
the surrogate birth process in Tennessee unless otherwise approved by the courts or 
the [G]eneral [A]ssembly.

Tenn. Code Ann. §36-1-102(48)(A)-(C) (2014). . . . 

b. public policy of tennessee

Since the enactment of Tennessee Code Annotated section 36-1-102(48), 
the General Assembly has not further addressed the propriety of traditional 
surrogacies. Because this “most fundamental question[]” has not been other-
wise resolved, 7 Williston §16:22, the determination of whether public policy 
prohibits the enforcement of a traditional surrogacy contract has become the 
obligation of this Court.

1. Principles of Public Policy
As a general principle, courts have not only the authority but also the 

responsibility to invalidate a private contract that is contrary to the public 
policy of this state. Baugh v. Novak, 340 S.W.3d 372, 382 (Tenn. 2011) (citing 5 
Williston §12:3). This authority, however, must be exercised with caution out 
of respect for the right of individuals to strike their own bargains, free from 
unnecessary interference and with the expectation that the courts will enforce 
a contract between competent parties. Id. at 383. . . . 

6. The two most commonly cited model acts dealing with surrogacy agreements are the American 
Bar Association Model Act Governing Assisted Reproductive Technology (2008) and article 8 of the 
Uniform Parentage Act (2002), drafted by the National Conference of Commissioners on Uniform State 
Laws. Both of these model acts fall into the third category of surrogacy statutes, allowing traditional and 
gestational surrogacy contracts subject to extensive regulation that includes judicial pre-approval, limits 
on compensation, and provisions concerning the revocation rights of the parties to the agreement.
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In order to strike the proper balance between freedom of contract and 
competing policy interests, we have held that a contract is unenforceable on 
public policy grounds only when its terms clearly violate the public policy of 
our state. Baugh, 340 S.W.3d at 383-84. “[T]he public policy of Tennessee ‘is to 
be found in its constitution, statutes, judicial decisions and applicable rules of 
common law.’ ” Cary v. Cary, 937 S.W.2d 777, 781 (Tenn. 1996) (quoting Craw-
ford v. Buckner, 839 S.W.2d 754, 759 (Tenn. 1992)). In assessing whether a con-
tract is inconsistent with public policy, courts may consider the purpose of the 
contract, whether any violation is inherent in the contract itself, as opposed 
to merely a collateral consequence, and, finally, whether the enforcement of 
the contract will have a detrimental effect on the public. Baugh, 340 S.W.3d at 
383-84.

2. The Surrogacy Statute
The surrogacy statute includes the caveat that none of its provisions “shall 

be construed to expressly authorize the surrogate birth process in Tennessee 
unless otherwise approved by the courts or the [G]eneral [A]ssembly.” Tenn. 
Code Ann. §36-1-102(48)(C). In In re C.K.G., decided in 2005, this Court, while 
addressing the legal standing of an intended mother who gave birth using the 
eggs of an anonymous donor, described section 36-1-102(48)(C) as reflective 
of “a neutral legislative stance as to the validity and enforceability of surrogacy 
arrangements.” 173 S.W.3d at 723 n. 6. Because “neutral” legislation cannot be 
interpreted as expressing a policy against the agreements defined in the surro-
gacy statute, our Court of Appeals ruled in this case that the surrogacy statute 
did not establish a public policy prohibiting traditional surrogacy agreements. 
See In re Baby, 2013 Tenn. App. LEXIS 38, 2013 WL 245039, at *4. We agree.

[The court then considered the application to surrogacy contracts of stat-
utes defining parental status, custody statutes, statutes defining parents and 
providing for termination of parental rights, other miscellaneous statutes, the 
Tennessee Constitution, and general contract law. The court concluded:]

In summary, the public policy of our state does not preclude the enforce-
ment of traditional surrogacy contracts. Their enforceability, however, is not 
without bounds. Compensation may not be contingent upon the surrender of 
the child or the termination of parental rights, and compensation is restricted 
to the reasonable costs of services, expenses, or injuries related to the preg-
nancy, the birth of the child, or other matters inherent to the surrogacy pro-
cess. Moreover, the terms of a surrogacy contract may not dispense with a judi-
cial determination of the best interests of the child. Likewise, the terms of a 
surrogacy contract may not circumvent the statutes governing a person’s status 
as a legal parent or the statutory procedures for terminating parental rights. 
Finally, termination of parental rights in an involuntary proceeding may not 
occur absent a finding that the parent is unfit or that substantial harm to the 
child will result if parental rights are not terminated.

9. Public Policy Applied
Having concluded that traditional surrogacy contracts do not violate pub-

lic policy as a general rule, we turn to the question of whether any terms of the 
contract at issue are unenforceable on public policy grounds. The Surrogate 
argues that the contract violated the “public policy in favor of the best  interest 
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determination dictating the decree of custody,” and that the juvenile court 
failed to conduct an adequate best interest analysis. [The court disagreed. It 
found that the juvenile court had conducted a “best interests” analysis before 
awarding custody to the intended parents.]

Moreover, we find no basis to conclude that the terms of the surrogacy 
contract relating to monetary compensation rendered the contract unenforce-
able. No portion of the compensation was contingent upon the surrender of 
the Child or the termination of the parental rights of the Surrogate. While 
the record generally indicates that the Intended Parents paid approximately 
$42,000 to cover the Surrogate’s medical and legal fees, and an additional 
$31,000 for the pain, suffering, and other expenses related to the pregnancy 
and birth, there is no specific information as to the timing or amounts of the 
payments. The surrogacy contract does specify, however, that all payments are 
related to legal and medical costs, or are meant to compensate the Surrogate 
for “expenses or injuries the Surrogate incurs in the course of complying with 
the terms of [the surrogacy contract].” Neither party asserts that the payments 
exceeded the reasonable costs of services, expenses, or injuries related to the 
pregnancy, the surrogacy process, or the birth of the Child. While we recog-
nize the significant amounts paid by the Intended Parents to the Surrogate 
pursuant to the contract, the limited proof in this record does not supply any 
basis to conclude that the payments were impermissible.

The terms of the surrogacy contract regarding the status of the parties as 
legal parents are more problematic. In particular, the contract provides that 
“any child or children [the Surrogate] delivers as a result of this Agreement 
is . . . biologically . . . and contractually the child or children of the Intended 
Parents.” The contract further provides that no “action [the Surrogate] takes 
pursuant to this Agreement makes her a ‘mother’ or ‘parent’ to the child or 
children she delivers,” including the use of her “eggs (genetic material).”

Because the Surrogate is the biological mother of the Child, see Tenn. 
Code Ann. §36-1-102(10), she qualifies as a legal parent, see id. §36-1-102(28)
(A). Our statutes provide no mechanism by which a biological birth mother—
including a traditional surrogate—may use a contract to avoid attaining the 
status of a legal parent or to negate parental status prior to the birth of a 
child. Had the General Assembly intended to authorize such a procedure, it 
could have done so, as evidenced by the enactment of a statutory procedure 
permitting the custodian of an embryo to enter into a written contract relin-
quishing all rights and responsibilities regarding the embryo to an intended 
recipient parent. See id. §§36-2-402(1), -403(a)(1)-(2). As noted, parties to a 
traditional surrogacy contract must comply with our statutory procedures in 
order to terminate the parental rights of a traditional surrogate. Our statutory 
procedures unequivocally prohibit the voluntary relinquishment of a biolog-
ical birth mother’s parental rights prior to birth through either surrender or 
parental consent to adoption. Id. §36-1-111(d)(2). Thus, the provisions of the 
contract at issue that attempt to circumvent statutory procedure by terminat-
ing or negating the parental rights of the Surrogate prior to birth contravene 
the public policy of our state. Those provisions are therefore unenforceable 
and without legal effect.

The invalidity of these contractual provisions does not, however, preclude 
the enforcement of the contract as a whole. The enforcement of the remain-
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ing terms of the contract comports with the parties’ intent as expressed in 
the severability clause of the contract, which provides that “any provision . . . 
deemed to be invalid or unenforceable . . . shall be severable from the remain-
der of [the contract],” and “shall not cause the remainder to be invalid or 
unenforceable.” See Penske Truck Leasing Co. v. Huddleston, 795 S.W.2d 669, 671 
(Tenn. 1990) (explaining that courts should consider the intent of the parties, 
as reflected in the terms of the contract, in determining whether a portion of 
a contract is severable from the remaining terms).

While our public policy does not preclude the enforcement of the remain-
ing terms of the contract, none provides a basis for the juvenile court’s termi-
nation of the Surrogate’s parental rights. The contract specifies that it “in no 
way constitutes . . . relinquishment of parental rights.” Moreover, as indicated, 
our public policy requires parties to operate within the confines of our statu-
tory procedures in securing the termination of a biological mother’s parental 
rights, which include involuntary termination, see Tenn. Code Ann. §36-1-113, 
parental consent to adoption, see id. §§36-1-102(15)(C), -117(g), and surren-
der, see id. §§36-1-102(47), -111(d), none of which may occur prior to the birth 
of a child. Here, the Intended Parents contend that the surrogacy statute pro-
vides an additional, independent procedure for terminating parental rights by 
providing that “[n]o surrender pursuant to this part is necessary to terminate 
any parental rights of the woman who carried the child to term under the 
circumstances described in this subdivision (48) and no adoption of the child 
by the biological parent(s) is necessary.” Id. §36-1-102(48)(B). The Surrogate 
agrees with this interpretation, but contends that the surrogacy statute cannot 
serve as a basis for termination in this instance because the Intended Parents 
were not married at the time that the surrogacy contract was created or at the 
time of the juvenile court’s termination of the Surrogate’s parental rights.17

Contrary to the interpretation advanced by the parties, we conclude that 
the General Assembly did not intend for section 36-1-102(48)(B) to operate 
as an independent procedure for the termination of the parental rights of a 
traditional surrogate. As noted, the surrogacy statute defines surrogacy under 
two different circumstances: “gestational surrogacy” in subsection (A)(i) and 
“traditional surrogacy” in subsection (A)(ii). With gestational surrogacy, the 
surrogate is not the biological mother of the child, and the parties do not 
intend that the surrogate will be the child’s legal mother. Under these circum-
stances, the gestational surrogate has no parental rights recognized under 
Tennessee law.18 This is consistent with the language in section 36-1-102(48)(B) 
that “[n]o surrender . . . is necessary to terminate any parental rights” of a ges-
tational surrogate. Similarly, because the intended parents are the  biological 
parents, no adoption of the child by them is necessary. See Tenn. Code Ann. 

17. The Surrogate expressly concedes that if we determine that the conditions of the surrogacy 
statute were satisfied, then the juvenile court properly terminated her parental rights pursuant to the 
surrogacy statute. We are not required to accept this concession.

18. The definition of gestational surrogacy in section 36-1-102(48)(A)(i) differs from the situation 
in In re C.K.G. where the gestational surrogate gave birth using a donated egg, the parties intended for 
the gestational surrogate to be the legal mother, and the biological mother who donated the egg had not 
contested the gestational surrogate’s parentage claim. 173 S.W.3d at 722-23, 730.
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 §36-1-102(48)(B) (stating that “no adoption of the child by the biological 
parent(s) is  necessary”). It is apparent, therefore, that the General Assembly 
did not intend to enact a procedure for termination of parental rights under 
the circumstances of gestational surrogacy. Instead, section 36-1-102(48)(B) 
operates as a statement of public policy that a woman who carries a fetus to 
term under the statutory definition of gestational surrogacy does not attain 
the status of a legal parent under Tennessee law and, therefore, the statutory 
procedures governing surrender and adoption do not apply.

In a traditional surrogacy, in contrast, the surrogate is the biological and 
legal mother of the child. As with gestational surrogacy, no adoption of the 
child by the biological father is necessary. In the context of traditional surro-
gacy, however, the meaning of the language of section 36-1-102(48)(B)—that 
“[n]o surrender pursuant to this part is necessary to terminate any parental 
rights of [the biological mother]”—is ambiguous. While a surrender is one 
procedure for terminating parental rights, the surrogacy statute is silent as 
to whether any other statutory procedure—for example, parental consent to 
adoption or involuntary termination—is necessary to terminate any parental 
rights of a traditional surrogate. In our view, it would be inconsistent with 
the other provisions in the adoption code, as well as the neutral stance on 
surrogacy expressed in section 36-1-102(48)(C), to construe this silence to 
mean that none of the other statutory procedures is necessary to terminate 
the parental rights of a traditional surrogate.

As previously discussed, the legislative history indicates that the language 
in section 36-1-102(48)(B) originated with only gestational surrogacy in mind. 
Consistent with the legislative history, we conclude that section 36-1-102(48)
(B) serves to clarify that no termination of “any” parental rights of a gesta-
tional surrogate is necessary, but does not operate as an additional indepen-
dent procedure for termination.19

In summary, the statutory procedures for terminating the parental rights 
of a traditional surrogate are limited to involuntary termination, parental con-
sent to adoption, and surrender. Because neither the parties nor the juvenile 
court complied with any of these procedures in this instance, the portion of 
the juvenile court’s order terminating the parental rights of the Surrogate 
must be set aside. See In re Angela E., 303 S.W.3d at 247-48, 254-55 (discussing 
the statutory requirements that must be satisfied for surrender or involuntary 
termination). Our ruling does not preclude the termination of the parental 
rights of the Surrogate in a future proceeding. Absent a basis for involuntary 
termination, however, termination may only occur if the Surrogate executes a 
surrender or consents to a petition for adoption.

Furthermore, unless and until termination of the parental rights of the 
Surrogate occurs, she will retain both the rights and the responsibilities asso-
ciated with legal parenthood. Accordingly, the case must be remanded to the 
juvenile court for a determination of visitation pursuant to Tennessee Code 

19. Because we conclude that the surrogacy statute does not constitute an independent procedure 
for the termination of parental rights, we decline to reach the Surrogate’s argument regarding the mari-
tal status of the Intended Parents.
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Annotated sections 36-6-101 to -612 (2014) and child support pursuant to Ten-
nessee Code Annotated sections 36-5-101 to -3111 (2014).

. . .

f. need for legislative action

As illustrated in this instance, surrogacy is an area of the law that involves 
“far-reaching, profoundly complex, and competing public policy consider-
ations.” In re C.K.G., 173 S.W.3d at 730. While we have relied upon our cur-
rent laws to resolve the issues in this case, the General Assembly is the more 
appropriate branch of government to address the regulation of surrogacy 
agreements in a comprehensive fashion. See id. at 731 (“The General Assembly 
is better suited than the courts to . . . decid[e] whether generally to subject 
procreation via technological assistance to governmental oversight, and if so, 
to determine what kind of regulation to impose.”); see also In re Marriage of 
Moschetta, 30 Cal. Rptr. 2d at 903 (“Once again the need for legislative guid-
ance regarding the difficult problems arising from surrogacy arrangements is 
apparent.”); In re F.T.R., 833 N.W.2d at 653 (observing that “[s]urrogacy is cur-
rently a reality in our . . . court system” and urging the state legislature to enact 
legislation so that all parties understand “the expectations and limitations” 
involved in the surrogacy process). Our surrogacy statute—which defines sur-
rogacy but lacks a clear process for persons to create, carry out, and enforce 
traditional surrogacy agreements—leaves parties to surrogacy contracts and 
courts ill-equipped to deal with the complex questions that inevitably arise in 
this area of the law. We encourage our General Assembly to follow the lead of 
other state legislatures that have enacted statutes to address the fundamental 
questions related to surrogacy. Legislation could provide useful guidance by 
addressing whether the different types of surrogacy arrangements are com-
pliant with public policy, what requirements the parties must satisfy in order 
to create an enforceable surrogacy contract, what procedures are available to 
address disputes arising out of surrogacy agreements, and which courts have 
jurisdiction to adjudicate those disputes.

IV. Conclusion

The public policy of our state does not prohibit the enforcement of tra-
ditional surrogacy contracts but does prohibit the following: (1) compensa-
tion that is contingent upon the surrender of the child, is contingent upon 
the termination of the surrogate’s parental rights, or exceeds the reasonable 
costs of services, expenses, or injuries related to the pregnancy, the birth of 
the child, or other matters inherent to the surrogacy process; (2) binding 
agreements as to the best interests of a child; (3) contractual terms that would 
circumvent the established procedures for determining a person’s status as 
a legal parent or terminating parental rights; and (4) termination of paren-
tal rights in an involuntary proceeding absent a finding that the parent is 
unfit or that substantial harm to the child will result if parental rights are not 
terminated.

In this instance, the contractual provisions circumventing the statutory 
procedures for the termination of parental rights are unenforceable. Because 
there was no cognizable basis for the termination of the Surrogate’s parental 
rights, we vacate that portion of the Consent Order; otherwise, the judgments 
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of the juvenile court and Court of Appeals are affirmed. The case is remanded 
to the juvenile court to determine visitation and child support. Costs are taxed 
one-half to the Surrogate and her surety and one-half to the Intended Parents 
and their surety, for which execution may issue if necessary.

Gary R. Wade, Chief Justice
Concur by: William C. Koch, Jr.

Concur

William C. Koch, Jr., J., concurring.
This case of first impression regarding the enforceability of an interna-

tional traditional surrogacy contract will have far-reaching ramifications both 
in Tennessee and beyond. While I concur, in general terms, with the Court’s 
disposition of this particular case, I have chosen to write separately because 
I cannot concur with the Court’s conclusion that “traditional surrogacy con-
tracts do not violate public policy as a general rule.” While the surrogate in 
this case may not have succeeded in demonstrating that this particular tradi-
tional surrogacy contract is unenforceable as against public policy, this case 
is not an appropriate vehicle for this Court to broadly declare that traditional 
surrogacy agreements, or any other surrogacy agreement for that matter, are 
consistent with Tennessee’s public policy.

I.

The market for fertility treatment in the United States, including surro-
gate births, is big business.1 This market is largely unregulated because the 
United States, unlike many other countries, has no national policies govern-
ing assisted reproductive technology.2 Thus, affluent couples from Europe, 
Asia, and Australia, like the intended parents in this case, are looking to the 
United States in ever-increasing numbers to find surrogate mothers for their 
children.3 By some estimates, the United States is now second only to India 
in providing surrogate mothers. Over 1,400 babies are born in the United 
States each year for international parents.4 As the Chief Justice of the Wiscon-
sin Supreme Court recently noted, “some American states with less restrictive 
or no laws governing surrogacy contracts have become interstate and interna-
tional medical surrogacy tourism destinations.” In re Paternity of F.T.R., 2013 
WI 66, ¶95, 349 Wis. 2d 84, 833 N.W.2d 634, 657 (2013) (Abrahamson, C.J., 
concurring). There can be no denying that the ability to create children using 
assisted reproductive technology has far outdistanced the legislative responses 

1. It has been estimated that in 2004, the fertility market in the United States, including the use of 
surrogates, was approximately $3 billion. Debora L. Spar, The Baby Business: How Money, Science and Politics 
Drive the Commerce of Conception 3 (2006).

2. Mark Hansen, . . . And Baby Makes Litigation, ABA Jour., Mar. 2011, at 52 (“Hansen”). This dis-
tinction between the United States and other countries reflects “a divide between the United States and 
much of the world over fundamental questions about what constitutes a family, who is considered a legal 
parent, who is eligible for citizenship, and whether [surrogate] child birth is a service or exploitation.” 
Tamar Lewin, Coming to U.S. for Baby, and a Womb to Carry It, N.Y. Times, July 6, at Al (“Lewin”).

3. Lewin, supra n. 2.
4. Sasha N. Swoveland, Note, Surrogacy and Insurance: The Call for Statutory Reform in Ohio, 26 J.L. & 

Health 143, 164 (2013). It has been estimated that 2,000 babies will be born through surrogacy in 2014 
in the United States. Lewin, supra n. 2.
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to the myriad of legal questions that surrogacy raises. Most states do not have 
statutory provisions addressing these questions. In re Paternity of F.T.R., 2013 WI 
66, ¶¶37-38, 833 N.W.2d at 644. The increasing popularity of surrogacy will 
only cause these problems to proliferate.5 As Chief Justice Abrahamson has 
noted, “the validity of surrogacy contracts . . . is at this very time being debated 
across the globe. Other states and nations are, at best divided over whether to 
enforce such contracts because of the difficult public policy questions they 
present.” In re Paternity of F.T.R., 2013 WI 66, ¶¶90-91, 833 N.W.2d at 656 (Abra-
hamson, C.J. concurring).6 There is currently no clear majority approach to 
surrogacy, and, in fact, there is not even a clear plurality approach.7

II.

Despite Tenn. Code Ann. §36-1-102(48) (2010), Tennessee must count 
itself among those states that lack statutory governance of surrogacy contracts. 
The Court’s opinion accurately recounts the background of this statute, and 
this background leads to only one conclusion — the Tennessee General Assem-
bly did not intend to address the issues associated with surrogacy in any mean-
ingful way when it enacted this statute, almost as an afterthought, in 1995. Any 
effort to ascertain the purpose of this statute is doomed to fail because the 
statute itself is “almost as enigmatic as the dreams Joseph was called upon to 
interpret for Pharaoh.” Thus, were we to be candid, we would find that Tenn. 
Code Ann. §36-1-102(48) sheds no light at all on the question of whether sur-
rogacy contracts in general, or the particular surrogacy contract involved in 
this case, is void as against public policy.

Tennessee’s public policy is reflected in its constitution, statutes, judicial 
decisions, and common-law rules. . . . Even though this Court has stated that 
the articulation of the State’s public policy is primarily a legislative preroga-
tive and that our role in declaring public policy is limited, Hodge v. Craig, 382 
S.W.3d 325, 337-38 (Tenn. 2012), the Court in this case is using Tenn. Code 
Ann. §36-1-102(48) as a springboard to dive into deep public policy waters. 
The Court is construing the statute as an invitation to make broad public pol-
icy pronouncements regarding the viability of surrogacy contracts in Tennes-
see. I do not join the Court in this exercise.

The Court has chosen to support its general assertion that surrogacy con-
tracts are valid and enforceable by treating them as contracts, nothing more, 
nothing less. This is a convenient choice because there can be little dispute 

5. Hansen, supra n. 2, noting that “as medical science continues to push the envelope forward, 
making the process of having a baby via methods other than that intended by nature accessible to all, the 
legal issues are multiplying.” These problems will be exacerbated by the fact that the increasing costs of a 
surrogate birth which now range between $80,000 and $150,000 “are pushing many would-be parents . . . 
to try to cut corners and go the do-it-yourself route. This pro se mentality . . . most often results in surro-
gacy agreements that break down, frustrate the parties’ intentions and wind up in court.” Hansen, supra 
n. 2; see also Lewin, supra n. 2; Stephanie Saul, Building a Baby, With Few Ground Rules, N.Y. Times, Dec. 13, 
2009, at Al (“Saul”).

6. Chief Justice Abrahamson has identified four of the most significant legal and ethical issues im-
plicit in surrogacy contracts. In re Paternity of F.T.R., 2013 WI 66, ¶98, 833 N.W.2d at 658.

7. Paul Arshagouni, Be Fruitful and Multiply, by Other Means if Necessary: The Time Has Come to 
Recognize and Enforce Gestational Surrogacy Agreements, 61 DePaul L. Rev. 799, 800 (2012).
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that the freedom to contract is a vital component of personal liberty, . . . and 
that Tennessee’s public policy favors permitting otherwise competent parties 
to strike their own bargains. But, of course, these principles do not apply to 
every contract.

Unfortunately, the Court’s purely contractual rationale overlooks two 
salient points. First, surrogacy contracts are not “standard run-of-the-mill con-
tracts.” As Chief Justice Abrahamson aptly points out “they purport to govern 
bodily intrusions, the use of human bodies, the creation of a child, and the 
custody and placement of a child once it is born.” In re Paternity of F.T.R., 2013 
WI 66, ¶¶81-82, 833 N.W.2d at 654 (Abrahamson, C.J. concurring). Second, as 
more than amply illustrated by this case, “surrogacy agreements that go badly 
have profound implications, particularly for the children.”

III.

Surrogacy is currently a reality in Tennessee. The number of surrogacy 
agreements in Tennessee will surely increase as persons who are unable 
to have children on their own resort more frequently to various assisted  
reproductive technologies, including surrogacy. At present, Tenn. Code Ann. 
 §36-1-102(48) provides no helpful guidance to prospective surrogate moth-
ers and intended parents or to the bench and the bar when they confront the 
numerous and complicated questions and issues that surrogacy triggers. The 
legal rules  governing this area are ambiguous, if not non-existent, and they 
need to be clarified. Until they are, surrogacy contracts in Tennessee will be 
in legal limbo.

The question we must address in this case is which branch of government 
is best suited for the task of defining and clarifying the legal framework for 
surrogacy agreements in Tennessee. While the desire to bring some order to 
the ambiguity is commendable, the case-by-case approach the courts must use 
is less effective in circumstances like this than the far more dynamic ability of 
the General Assembly to address important public policy issues. This is a case 
where the Court would be well-served to leave the articulation of Tennessee’s 
acceptance or rejection of surrogacy contracts as a matter of public policy to 
the General Assembly.12

For these reasons, I would take a far narrower approach to reach the same 
result reached by the Court. Rather than broadly stating that “traditional 
surrogacy contracts do not violate public policy as a general rule,” I would 
find that the surrogacy agreement in this case is enforceable, except to the 
extent, as found by the Court, that it is inconsistent with the statutes explicitly 

12. It is true that the Tennessee General Assembly has let these important issues lie fallow for almost 
twenty years and that legislatures in other states have themselves been slow to address these issues, de-
spite the courts’ requests that they do so. See In re Paternity of F.T.R., 833 N.W.2d at 653; Raftopol v. Ramey, 
299 Conn. 681, 12 A.3d 783, 801-03 (Conn. 2011). However, the courts’ response to legislative inaction, 
whether inadvertent or intentional, should always be tempered by the admonition in Article II, Section 
2 of the Constitution of Tennessee that persons belonging to one branch of government should avoid 
exercising the powers properly belonging to the other branches. The better course at this juncture would 
be accredit the presumption, albeit rebuttable, that the members of the General Assembly, like other 
public officials, will discharge their duties in good faith. See State ex rel. Comm’r of Transp. v. Medicine Bird 
Black Bear White Eagle, 63 S.W.3d 734, 775 (Tenn. Ct. App. 2001).
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 governing the termination of parental rights and the care and custody of chil-
dren born out of wedlock. The broader public policy questions should be left 
to the General Assembly.13

William C. Koch, Jr., Justice

Notes and Questions

1. What did In re Baby decide? The Tennessee Supreme Court in In re Baby 
decided that contracts that call for traditional surrogacy in general do not vio-
late the public policy of the state. However, the court also found that certain 
provisions in a contract dealing with traditional surrogacy do offend public 
policy. First, the parties may not agree to a termination of the parental rights 
of the surrogate mother prior to the birth of the child, and such termina-
tion must follow the statutory procedures for termination of parental rights. 
Involuntary termination cannot be ordered unless the surrogate is found to 
be unfit or substantial harm to the child will result if those rights are not ter-
minated. Thus, the surrogate mother retained her rights as the mother of the 
child, subject to subsequent proceedings in the juvenile court. Second, prior 
to any termination of parental rights of the surrogate, the court must make a 
determination of custody rights and support obligations of the surrogate and 
intended parents based on the “best interests of the child.” The court found 
that the trial court did in fact make a best-interests analysis and that its deci-
sion awarding custody to the intended father was correct. The court remanded 
the case for a determination of support and visitation rights; in fact, in In re 
Baby the child had been living in Italy with the intended parents for three years 
at the time the case was decided, making visitation by the surrogate mother 
and her husband somewhat difficult. Third, compensation to the surrogate 
mother must not be contingent on surrender of the child and must be lim-
ited to the “reasonable costs of services, expenses, or injuries related to the 
pregnancy, the birth of the child, or other matters inherent to the surrogacy 
process.” The court found that the compensation paid to the surrogate mother 
was reasonable. Do you agree with these limitations? Can you think of any 
additional limitations that courts should impose?

2. Public policy and family relations. The courts recognize a general public 
policy limit on contracts that are deemed to impair or harm family relations. 
Restatement (Second) §§189, 190 address promises that are unreasonably in 
restraint of marriage and promises that are detrimental to marital relation-
ships. The Restatement (Second) §191 provides, more specifically, that a con-
tract affecting the custody of a child is unenforceable on grounds of public 
policy unless it is consistent with the “best interest of the child.” This section 
is consistent with the view that termination of parental rights in exchange 

13. In fact, the Court’s broad holding in this case may very well complicate the General Assembly’s 
ability to address many of the difficult legal and ethical issues that surrogacy raises. One might wonder 
whether the General Assembly can now decide, notwithstanding the Court’s decision, that some types 
of surrogacy or some components of surrogacy agreements are not consistent with Tennessee’s public 
policy. The inevitable litigation over that question must wait for another day.
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for money is against public policy, as commonly reflected in adoption stat-
utes. Are you persuaded that there are aspects of surrogate parenting con-
tracts that make it inappropriate to apply the normal precept of freedom to 
 contract?

3. Judicial and legislative roles. The court in In re Baby cites both legisla-
tion and court decisions from other jurisdictions in support of its approach 
to determining the enforceability of the surrogate-parenting contract. Is the 
question of enforcement of surrogate-parenting contracts one that is partic-
ularly suited for legislative action or is there a role for the courts in resolv-
ing such issues? Does it appear that the court in In re Baby is merely deciding 
a pending case or is the court essentially adopting legislation? In answering 
these questions consider Justice Koch’s concurring opinion and the answer of 
the majority to his concerns.

Based on the description of state statutory laws given in In re Baby, do you 
favor legislation regarding the validity of surrogacy contracts? If so, what form 
of legislation would you support? Why? Consider the two model acts referred 
to by the court in footnote 6. The ABA Model Act is discussed and favorably 
evaluated in Charles P. Kindregan, Jr. & Steven H. Snyder, Clarifying the Law 
of ART: The New American Bar Association Model Act Governing Assisted 
Reproductive Technology, 42 Fam. L.Q. 203 (2008).

4. The Baby M case. The court refers to the Baby M case, one of the earliest 
and best known surrogacy contract decisions. In re Baby M., 537 A.2d 1227 
(N.J. 1988). The contract in that case called for payment of $10,000 to the sur-
rogate and, as noted by the court in In re Baby stipulated that Mrs. Whitehead, 
the surrogate, would not “form or attempt to form a parent-child relationship” 
with the baby she had agreed to bear and would permit Mrs. Stern, the bio-
logical father’s wife, to become the baby’s legal mother. In deciding that the 
contract was unenforceable, the New Jersey Supreme Court concluded that the 
agreement was inconsistent with statutory provisions that prohibit payment of 
money in connection with adoptions, that require proof of parental unfitness 
or abandonment before termination of parental rights, and that make consent 
to private adoptions revocable for a period after birth. Id. at 1240. In addition, 
however, the court ruled that the contract was fundamentally at odds with 
public policy. The Baby M case and subsequent developments in the area of 
gestational surrogacy are surveyed and evaluated in J. Herbie Difonzo & Ruth 
C. Stern, The Children of Baby M., 39 Cap. U. L. Rev. 345 (2011).

5. Gestational surrogacy and public policy. As the court in In re Baby discussed, 
there are two forms of surrogacy: traditional and gestational. The case dealt 
with a contract calling for traditional surrogacy, but it also discussed ges-
tational surrogacy and in dicta gave some indication of how it might rule 
on such a contract. The California Supreme Court rendered a decision after 
the Baby M case that essentially held a surrogate parenting agreement to be 
enforceable in a case involving gestational surrogacy. Johnson v. Calvert, 851 
P.2d 776, cert. denied, 510 U.S. 874, and cert. dismissed sub nom. Baby Boy J. 
v. Johnson, 510 U.S. 938 (1993). Anna Johnson, the surrogate, did not sup-
ply the egg for the baby. Rather, the Calverts provided both the sperm and 
the egg that were used to form an embryo, which was implanted by in vitro 
fertilization. The California Supreme Court held that state law would recog-
nize only one natural mother and framed the key issue as whether Crispina 
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Calvert, as the egg donor, or Anna Johnson, as the gestational surrogate, was 
“the mother” of the resulting child. Id. at 781. The case thus presented the 
challenge of applying traditional policy concepts to advances in reproductive 
technology.

The Johnson court stated that it would use the surrogacy contract to decide 
who had the better claim as mother of the child. In contrast to the Baby M 
court, the California court rejected a number of public policy arguments 
against the enforceability of the contract. In particular, the court reasoned 
that gestational surrogacy does not involve surrender of parental rights for 
money because the surrogate is being paid for gestating services and not for 
surrender of parental rights. 

Notably, the only woman on the California Supreme Court at that time, 
Justice Joyce Kennard, filed the lone dissent in the Johnson case. Justice Ken-
nard agreed with the majority that both the genetic and the gestational moth-
ers had valid claims to be the legal mother of the child but rejected the idea 
that the surrogacy contract should be used to break the tie. Justice Kennard 
reasoned instead that the best interest of the child should be used to determine 
parental rights. 851 P.2d at 799. Justice Kennard emphasized that children are 
not “the personal property of anyone, and their delivery cannot be ordered as 
a contract remedy on the same terms as a court would, for example, order a 
breaching party to deliver a truckload of nuts and bolts.” Id. at 796-797. Justice 
Kennard agreed with the majority, however, that the legislature should act to 
provide guidance in this area. In the absence of such statutory resolution, are 
you persuaded that the majority in Johnson reached the correct decision in the 
case? Do you think that gender differences between judges are likely to make 
a difference in how such a case is viewed?

6. Developments in the law of surrogacy. The literature on assisted reproduc-
tive technologies is vast. A Lexis search for the last three years produced more 
than 400 entries. See Noah Baron & Jennifer Bazzell, eds. Fifteenth Annual 
Gender and Sexuality Law: Annual Review Article: Assisted Reproductive 
Technologies, 15 Geo. J. Gender & L. 57 (2014); Mark Strasser, Traditional 
Surrogacy Contracts, Partial Enforcement, and The Challenge for Family Law, 
18 J. Health Care L. & Pol’y 85. See generally Nancy Levit, Familial and Mat-
rimonial Agreements: An Annotated Bibliography, 23 J. Am. Acad. Matrim. 
Law. 453, 467-469 (2010).

7. Remedial options in public policy cases. Courts will not necessarily deem 
void and completely unenforceable a contract that is inconsistent with a statute 
or other basis of public policy. Rather, the courts may enforce the contract or, 
more likely yet, may grant restitutionary relief to one of the parties if a ben-
efit has been conferred. The Restatement (Second) adopts an approach that 
requires the weighing of a number of factors before denying enforcement of a 
contract or refusing restitutionary relief on public policy grounds, including 
assessing the nature of the public policy involved, the degree of resulting forfei-
ture, and whether denial of relief would further the policy. Restatement (Sec-
ond) of Contracts §§178, 197. See CitaraManis v. Hallowell, 613 A.2d 964 (Md. 
1992) (lease for rental property made without proper license would not neces-
sarily be unenforceable; courts must consider strength of public policy, degree 
of violation, and whether refund of rent would be disproportionate penalty); 



694 
 
Chapter 7. Avoiding Enforcement

Mazzei v. Money Store, 2015 U.S. Dist. Lexis 69866 (S.D.N.Y. 2015) (discussing 
when restitution is available in connection with an illegal contract).

8. “In pari delicto.” If both parties willfully engage in wrongful conduct, 
and therefore are “in pari delicto” (equally culpable), the courts usually take 
the position that the parties should be left where the court finds them and 
will give no remedy to either party, even if one has received a benefit from 
the other. See Joseph M. Perillo, Contracts, §§22.1, 22.7 (7th ed. 2014). This 
rule is applied particularly where the contract involves serious illegal conduct. 
See, e.g., Al-Ibrahim v. Edde, 897 F. Supp. 620 (D.D.C. 1995) (employee who 
claimed gambling winnings of employer in plan to avoid federal income tax 
could not enforce employer’s promise of reimbursement of taxes paid; judicial 
process cannot be used to further illegal acts); but see Maudlin v. Pacific Deci-
sion Sciences Corp., 40 Cal. Rptr. 3d 724 (Ct. App. 2006) (former employee 
who resold stock to company was not in pari delicto where he was aware that 
employer structured deferred payments to evade taxes but employee derived 
no benefit from scheme and would have suffered forfeiture of almost $1.7 mil-
lion if court left the parties where found). See generally Stewart v. Wilmington 
Trust SP Servs., 112 A.3d 271 (Del. Ch. 2015) (discussing the doctrine and its 
exceptions).

PROBLEM 7-3

Arturo Guillen is president and the majority stockholder in Hydrazone 
Systems, Inc., a small company that manufactures and installs patented equip-
ment designed to simulate ocean waves. Hydrazone is incorporated in the 
state of New London and is a duly licensed contractor in that state. Mirage 
Waterpark Company owns and operates a water-oriented amusement park 
in the neighboring state of Ada. On January 15, 2016, Guillen contracted on 
behalf of Hydrazone with Mirage to design and manufacture for the park a 
29,000-square-foot “surfing pool” using Hydrazone wave equipment. Mirage 
was represented by its president, Anna Patton. The contract provided for a price 
of “$750,000 for equipment” and “a maximum of $250,000 in fees for services 
as necessary to assist in installation.” The contract provided that Hydrazone 
would charge an agreed hourly rate for the services of its employees in assist-
ing with installation. The contract stated that delivery was to be completed in 
time to allow for installation by May 15, 2016. Patton said that Mirage would 
primarily use its staff in installation and use a local contractor, if necessary. 
Mirage was entitled to hold back “10% of total charges as retainage,” pending 
satisfactory completion and operation of the pool.

After signing the contract with Mirage, Guillen became concerned about 
Ada’s contractor licensing statute, which he understood would apply to the new 
installation. Guillen wrote to Patton on February 1, 2016, stating that Hydra-
zone wished only to sell and deliver its equipment and to avoid involvement 
in installation or construction of the pool because of the licensing law. In a 
letter dated February 9, 2016, Patton responded that “Hydrazone’s expertise is 
essential to proper installation of the equipment” and that Mirage would “hold 
Hydrazone to its commitment to assist in construction.” Patton also promised 
that she would arrange for a friend who was an Ada licensed contractor “to sign 


